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- PAPER READ BY 


THOMAS M. OWEN, 


ON 


EPHRAIM KIRBY, FIRST SUPERIOR COURT JUDGE IN WHAT IS NOW 
ALABAMA. 





The beginnings of things, whether of covernmental 
systems, institutions, laws, offices, or the careers of 
public men, possess a never failing interest. In this 
paper the purpose is to make clear some facts in the 
early history, or the beginnings of the legal profession 
in what is now Alabama, and to rescue from neglect 
and pay fitting tribute to one of those strong char- 
acters who assisted in giving formative shape and di- 
rection to the early institutions of this commonwealth. 
FORMATION OF MISSISSIPPI TERRITORY AND EARLY COURTS. 

When the Mississippi Territory was formed by act of 
Congress, approved April 7, 1798, it contained a popu- 
lation of about 5,000. This in 1800 had increased to 
8,850, of which less than 1,000 were settled on the Tom- 
bigbee and Tensaw rivers in what is now South Ala- 
bama. On June 4, 1800, the latter were formed, by 
proclamation of Gov. Winthrop Sargent, into Wash- 
ington County, the first county established in what 1s 
now Alabama, to embrace all of the territory between 
the Pearl and the Chattahoochee rivers, and the paral- 
lel of 31° on the south and 32°, 28’ on the north, 300 miles 
in one direction and 88 in ‘the other. When by act of 
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Congress, approved May 10, 1800, a second grade of 
governinent was provided for the Territory, which 
meant principally the privilege of a general assembly, 
it apportioned to the “Tensaw and Tombigbee settle- 
ments, one” representative in the assembly. 

The act of establishment of 1798 relegated the prin- 
cipal details of government to the Ordinance of 1787 
for the government of the Territory North West of 
the Ohio River. The latter provided for the appoint- 
ment by the President of a “Court to consist of three 
judges, any two of whom to form a court} who shall 
have a common law jurisdiction, and reside in the dis- 
trict.” 

By a law passed by the Governor and the judges, 
Feb. 28, 1799, entitled “A law establishing courts of 
judicature,’ the territorial judges were required to 
hold a term of the Superior Court onee in eyery year 
in each county, “at such places as shall be appointed 
for the courts of general quarter sessions of the peace.” 
The same law provided for terms, in each county, of 
the courts here denominated as “general quarter ses- 
sions of the peace.” 

Under the provisions just detailed the first Superior 
Jourt in which is now Alabama was held in 1802, the 
following being the caption of the earliest court record 
extant : 


“At a Superior Court begun and held for the District of Washing- 


ton at McIntosh Bluff on the fourth Monday in September, Anno 
Dom. 1802. 


“Present the Right Honorable Seth Lewis, Esq., Chief Justice of 
the M. Territory,” ete. 


It would be interesting to pause and present a 
sketch of Judge Lewis, who was a native of Sheffield, 
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Mass., and who had a subsequent career of honor both 
in Mississippi and Louisiana, It would also be interest- 
ing to take up the work of this term of court, and live 
over with the pioneers those days full of import, but 
the limits of this paper will not permit. However, it 
is proper to note that, at this term, the 4th Monday in 
September, 1802, Nicholas Perkins, Lemuel Henry, 
Robert Knox and Leonard D. Shaw, “haying first pro- 
duced a license” in each case, were admitted as attor- 
neys, thus constituting the first members of the bar of 
Alabama, 

It must be remembered that there were no settle- 
ments between the Tombigbee river and Natchez, and 
that travel was dangerous and troublesome. The 
judges resided at Natchez. In 1803 no term of court 
was held in Washington District. But on the 1st Mon- 
day in May, 1804, Judge David Ker, one of the Terri- 
torial Judges, appeared at McIntosh Bluff, and court 
was opened and continued in session several days, 
and at which much business was transacted. At this term 
Gabriel Bailey was “admitted to the practice of ‘an 
attorney.” Doubtless the residents on the Tombig- 
bee resented this neglect, while we may suppose 
the judges on their part resented the necessity which 
compelled an annual pilgrimage through the wilder- 
ness to preside over the frontier tribunals of the Tom- 
bigbee settlements. 


WASHINGTON DISTRICT. EPHRAIM KIRBY APPOINTED 
JUDGE. 


With a view, therefore, to bringing about a better 
condition, Congress by act of March 27, 1804, provided 
“That there shall be appointed an additional judge for 
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the Mississippi territory, who shall reside at or near 
the Tombigbee settlement, and who shall possess and 
exercise, within the district of Washington, . . 
the jurisdiction heretofore possessed and exercised by 
the superior court of the said territory,” etc., which 
jurisdiction was made exclusive, with right of appeal, 
however, to the Superior Court at Natchez. 

Under this Act President Thomas Jefferson on 
April 6, 1804, appointed Ephraim Kirby as “the addi- 
tional judge.” His commission is as follows, the copy 
being supplied from the records of the Secretary of 
State at Washington: 


MR. KIRBY’S COMMISSION. 


THOMAS JEFFERSON, 
PRESIDENT OF THE UNITED STATES OF AMERICA, 
To all who shall see these Presents, Greeting: 


Kynw Yr, That reposing special Trust and confidence in the Wis- 
dom, Uprightness and Learning of Ephraim Kirby, of Connecticut, 
and in pursuance of an Act of the Congress of the United States, 
passed on the twenty-seventh day of March, 1804, entitled “An Act 
for the appointment of an additional Judge for the Mississippi Terri- 
tory, and for other purposes,” I do appoint him the additional Judge 
for the said Territory to reside at or near the Tombigbee settlement; 
and do authorize and empower him to execute and fulfil the duties 
of that Office according to law, and to Have and to Hold the said 
Office with all tae vowers, privileges and emoluments to the same 
of right appertaining during his good behaviour, and to the end of 
the next Session of the Senate of the United States, and no longer. 

In Testimony Whereof, I have caused these letters to be made 
Patent, and the Seal of the United States to be hereunto affixed. 

GIVEN under my Hand at the City of Washington, the Sixth day 

of April, in the year of our Lord one thousand eight hun- 

[SeAL.] dred and four, and of the Independence of the United 
States of America, the Twenty Highth. 


TH. JEFFERSON. 
By the President: 


JAMES MADISON, 
Secretary of State, 


7 


Mr. Kirby at the time of his appointment was a 
Land Commissioner, who had been appointed, with 
Robert Carter Nicholas, of Kentucky, to ascertain “the 
rights of persons claiming lands” in the territory east 
of Pearl river. This brought them to Kort Stoddert, 
on the Alabama River, near the present Mount Vernon, 
Alabama, where they entered upon their duties Veb. 
2, 1804.* 

Leaving his home in the East, Mr, Kirby set out by 
way of jthe western waters for New Orleans, whence 
he went by way of sailing vessel to Fort Stoddert. 
From the Claiborne Correspondence in the State De- 
partment, at Washington, was obtained the following 
interesting extract from a letter, dated Jan. 10, 1804, 
by Gov. W. ©. C, Claiborne, of New Orleans, to Hon. 
James Madison, Secretary of State. It gives a refer- 
ence to Mr. Kirby as well as affording a glimpse of pub- 
of affairs for the period. 

“Mr, Kirby and Mr. Nicholas, on their way to Tombigby, arrived 
in this city on the evening before last, and will proceed in two or 
three days to their place of destination, They have had a tedious 
passage, but as the business on which they are employed will be 
speedily dispatched (for the titles to lands in that quarter are 
neither numerous nor complicated) I presume no public injury will 
arise from the delay. I find that Mr. Kirby is much pleased with 
Louisiana, and I learn Mr. Robert Williams is equally so with the 
Mississippi Territory. Should a Territorial Government be estab- 
lished in Louisiana, I am induced to think Mr. Williams and Mr. 
Kirby would each accept of commissions as Judges of the New Ter- 


ritory. The merits of these worthy men are too well known at the 
seat of Government to need any recommendation of mine.” 


*Their commission, dated July 12, 1803, is to be found, together 
with their oaths of office, in Vol. i of the American State Papers; 
Public Lands, p. 598. In Owen’s Edition of Pickett’s History of 
Alabama, p. 474, will be found some account of their work in this 
connection, while .he volume on Public Lands just named gives 
more data, with the journal of their proceedings. 


8 
SKETCH OF MR. KIRBY. 


Mr. Kirby was born Feb. 23, 1757, in Judea Society, 
Ancient Woodbury, Conn., and was the son of Abra- 
ham Kirby, a farmer. The house in which he was born 
has long since been destroyed, but the land on which it 
stood is still known as “the Kirby farm.” About 1768 
his parents removed to Litchfield, Conn. His boyhood 
days were spent in the occupation usually engaging a 
farmer's lad, but incidents of these years, and of his 
early education are wanting. 

However, he was trained as a patriot, for on the news 
of the ‘battle of Lexington, he joined a company of vol- 
unteers and arrived at Boston in time to take part in 
the battle of Bunker Hill. In the latter part of 1776, 
together with other young men of Litchfield County, 
he united in forming a company of volunteer cavalry. 
The men furnished their own horses and equipment; 
and served about two years. The following is Mr. 
Kirby’s record for this period of service: “Ephraim 
Kirby, private, enlisted Dec. 24, 1776, of Litchfield, 
farmer. Stature 5 ft. 6, complexion dark, eyes dark, 
hair brown. Discharged Aug. 7, 1778.” His daring 
and bravery were conspicuous on many fields. He 
Was in many battles and skirmishes. In the engage- 
ment at Elk river he received seven sabre cuts on the 
head, and was left on the field as dead. From the 
fearful cuts on his head he is said to have lost a por- 
tion of his brain, and he was for a long time uncon- 
scious. However, his intelligence was suddenly re- 
stored, and he at once re-entered the service of his 
country, continuing active until independence was 
achieved. At one time he was a Lieutenant in a Rhode 
Island company. In all he is said to have been in 
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nineteen battles and skirmishes, receiving thirteen 
wounds, including ‘the sabre cuts already mentioned. 
These honorable evidences of service he carried with 
him to the grave, 

The Rvolutionary War ended, with widened ex- 
perience and aspiration he set about preparing him- 
self for an enlarged sphere of usefulness. lor awhile 
he was a student in Yale College, but he did not grad- 

ate. In 1787 his alina mater conferred upon him the 
degree of Master of Arts in recognition, doubtless, of 
his expanding reputation. In Litchfield resided 
Reynold Marvin, who before the war had been King’s 
attorney, but who had relinquished his official station 
to throw himself with the cause of the colonists. De- 
termining to embrace the profession of the law, Mr. 
Kirby entered the office of Mr. Marvin, and under his 
instruction he was soon admitited to the bar. It was 
at this time, having entered upon the practice, that he 
married Ruth Marvin, the daughter of his patron and 
teacher. From this time forth until his removal to 
the Southwest, although interested in many other mat- 
ters, he practiced his profession in Litchfield. <A fact 
is now to be noted which is of unusual interest. In 
1789 he compiled and published the “Reports of Cases 
Adjudged in the Superior Court of the State of Con- 
necticut, from the year 1785, to May, 1788,” which has 
the unique distinction of being the first volume of 
law reports published in America. His work indicates 
rare legal ability, and is still authority in the courts. 
Mr. Kirby the same year took the initiative in another 
matter of great moment. He wrote the pledge and 
organized the first society, having for its object the pro- 
motion of temperance, ever formed in America. 


ne 
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In 1791 he was.first chosen to the Connecticut Legis- 
lature, in which body he served continuously with em- 
inent satisfaction to his local constituency as well as 
to his Staite, until 1801. In the latter year he was named 
by President Thomas Jefferson as the Supervisor of 
the Internal Revenue and Direct Tax for Connecticut. 
It was doubtless while filling this position that he was 
made Land Commissioner in 1808, as above narrated. 
It should be noted that Mr. Kirby was one of the 
original thirty-five proprietors of the ‘““Western Reserve” 
in Ohio, and was one of the first board of 7‘rectors of 
the company.* Locally he took a prom:aent part in 
affairs, and was at one time Colonel of the 17th Regi- 
ment of Connecticut Militia. Mr. Kirby was a Mason, 
and took an active part in the work of the Craft. His 
library and sword are said to be now in the Masonic 
Lodge of Litchfield, of which he was a member. He 
was an original member of the Rhode Island Society of 
the Cincinnati, 

Mr. Kirby was a staunch Democrat, which explains 
Mr. Jefferson’s regard for him. He was several times 
the nominee of his party for Governor of Connecticut, 
but always failed of election, An extract from a letter 


*The Western Reserve Historical Society has preserved several let- 
ters and papers concerning Mr. Kirby, in its T'racts, Vol, ii, pp. 183- 
186, the use of which in the preparation of this paper is hereby ac- 
knowledged. There is absolutely no development, however, of the 
points of interest to Alabama history. His real position from 1803 
until his death, seems altogether misunderstood. The writer of this 
paper is the first to call attention to his appointment as the first 
Superior Court Judge in the Washington District (all other sketches 
refer to him as the District Judge of the Orleans Territory), and to 
collect from scattered sources the facts making up his history from 


the time he entered upon his duties as Land Commissioner until 
he died at Fort Stoddert,. 
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of a kinsman will be interesting on this point: “He 
was the champion of Jefferson, and brought down upon 
himself the whole weight of the Federal power, jthen 
dominant and overwhelming. On fast days, the magis- 
trates and clergy of Connecticut would fulminate 
against Jefferson and his adherents—that day being a 
privileged day for them, and the clergymen in Liitch- 
field would sometimes be so personal that all eyes in 
the meeting-house would be turned towards Kirby, as 
he sat in his pew, as being ‘the one hit, and as he could 
not talk back, and unable to bear it longer, he left ithe 
church, and ‘was one of the principal founders of the 
Episcopal church in Litchfield, now one of the strongest 
churches there, and the best endowed; so true it is, 
that the blood of the martyrs is the seed of the church.” 


JUDICIAL CARERR, 


When President Jefferson came to appoint a suc- 
cessor to W. ©. GC. Claiborne as Governor of the Mis- 
sissippi Territory, on Dec. 1, 1804, he wrote to Mr. 
Kirby, offering ‘him the “presidency” of that Terri- 
tory. It was declined, but why is not known. Later 
he was appointed Land Commissioner, as above stated, 
and while in ‘that position he was named as Judge. 
But little is known of his career as judge in his new 
field. The only glimpse discovered of him in this ¢a- 
pacity is found in a letter, dated at “Fort Stoddert, 
25th Feb. 1812,” from Judge Harry Toulmin to John 
Graham, Secretary of State. This was im reference 
to and in a sense a defense against “sundry charges” 
preferred against Mr. Toulmin by a Grand Jury of 
Baldwin County, Mississippi Territory, and he says of 
the character of the public men of the Territory: 


eet 
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“Judge Kirby made an early—and had believed, 
it would probably have been an effectual attack upon 
them. But he died. I came, and was only solicitous 
to preserve harmony, and to excite to common exertions 
for the public good.” 


DUATH AND BURIAL AT FORT STODDERT. 


At best Judge Kirby could not have held more than 
one term of court, for he died on Oct. 20, 1804, at ort 
Stoddert. As the U. 8S. Government maintained a 
cantonment there, with a body of soldiers, his remains 
were interred with all the honors of war and other 
demonstrations of respect. His body was laid away 
in the little cemetery to await the last judgment. Mt. 
Vernon, as is known, is now in the hands of the Ala- 
bama Insane Hospitals. One of the trustees of ithis 
institution, Col. Sam’l Will John, on being told by the 
writer, some months ago, of his discoveries as to Judge 
Kirby, made local inquiry at Mt. Vernon in reference 
to the matter. In response a communication was re- 
ceived by him from Thomas’ Rogers, of Mt. Vernon, 
from which the following pertinent extract is made: 

‘Tl arrived in Mt. Vernon Jan. 14th. 1850. When I 
came here I visited Fort Stoddert. I found the remains 
of chimneys, which were built of sand rock; they have 
Since been remoyed by negroes. I also found broken 
delf, and the neck of champaign ‘bottles. In the ceme- 
tery, a little north of Fort Stoddert, on the lake, I 
found a red cedar board, at the head of a grave, with 
the name nicely cut, ‘Ephraim Kirby, died Oct. 4th, 
[20] 1804”. . . This board was the only one left to 
show where the cemetery was. I afterwards visited the 


13 


place, and found that the board had been destroyed 
by forest fires.” And so it is that there is now no mon- 
ument to mark the grave; and indeed the exact loca- 
tion of the grave will be hard to identify. 


HIS CHARACTER. 


In conclusion I think it may with all propriety be 
claimed that Alabama has a part in the splendid herit- 
age left by this distinguished man, Certainly there is 
in his life much to emulate. Strong of mind and will, 
patriotic in all crises, far seeing and constructive in 
his mental operations, he towers above scores of his 
public contemporaries, as does the mountain peak above 
the hill. He was essentially a pioneer—the first to 
edit a published volume of official decisions and re- 
ports, the founder of the first organized temperance 
movement in America, and the first Superior Court 
Judge in what is now Alabama. An old lawyer of 
Litchfield pays this warm tribute to his worth: “Colo- 
nel Kirby was a man of the highest moral as well as 
physical courage, devoted in his feelings and aspira- 
tions, warm, generous, and constant in his attachments, 
and of indomitable energy. He was withal gentle and 
winning in his manners, kindly in his disposition, 
and naturally of an ardent and cheerful temperament, 
though the last few years of his life were saddened by 
heavy pecuniary misfortunes. As a lawyer, he was re- 
markable for frankness and downright honesty to his 
clients, striving to prevent litigation and effecting 
compromises. He enjoyed the friendship of many of 
the sages of the Revolution,” 


SO 
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GENEALOGICAL EXCURSUS. 


The following genealogical notes will doubtless be of 
interest. They are taken from “An Account of Some of 
the Descendants of Joseph Kirby of Hartford, Con- 
necticut,” which is embraced in pp. 166-228, of The IKir- 
bys of New England, by Melatiah Everett Dwight. 
New York, 1898, (8 vo. p. 451), viz: 

I. Joseph Kirby, of Hartford, Conn., emigrated from 
Warwickshire, England, early in the 17th century. Of 
him but little is known. Name of wife not preserved. 
Issue : 





Il. John Kirby, of whom but few facts are preserved. 
The name of his wife is not known. Issue, among others: 

Ill. Roger Kirby, of Woodbury, Conn., born 1698. In 
1730 he was living in what is now a part of the town of 
Washington, Conn, “His farm was situated about a 
hundred rods distant from the church on Washington 
Green, and is known to this day as the ‘Kirby farm.’ 
The cellar where the house of Roger Kirby stood still ex- 
ists, and it was in this house that his grandson, the Hon. 
Ephraim Kirby, was born. He d. June 12, 17938, aged 
95 years, while on a visit to Milton, Conn., and he is 
there buried. His wife was Martha Issue, among 
others : 

IV. Abraham Kirby, born July 14, 17380, in Wood- 
bury, Conn.; was a farmer; in 1763 removed to Litch- 
field, Conn.; in 1786 removed to Middlebury, Vit., where 





*This valuable work shows much research, and is a highly 
creditable family history. It has been of material assistance in the 
preparation of this sketch, for which thanks are extended. How- 
ever, the author falls into the usual errors as to Judge Kirby’s life 


after 1803, In connection with the sketch of him a likeness ap- 
pears, 
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he died April 3, 1796. He was a member of the Congre- 
gationalist Church. His wife was Eunice Starkweather, 
b, Sept. 19, 1735, daughter of John Starkweather and 
Mary Herrick, both of Stonington, Conn. He m, May 
31, 1756, in Woodbury, Conn. Issue, among others: 

V. Ephraim Kirby, (the subject of the foregoing 
sketch), (Abraham, Roger, John, Joseph), born Feb. 23, 
1757, in Judea Society, Ancient Woodbury, Conn.; was 
married March 17, 1784, in Litchfield, Ct., to huth Mar- 
vin, b. Dec. 20, 1763, in Litchfield, Conn., only daughter 
of Judge Reynold Marvin of Litchfield, and Ruth Welch, 
daughter of Paul Welch, of New Milford, Conn. Ruth 
Marvin Kirby died Oct. 17, 1817, in Litchfield, Conn. 
Children: 


i Frances Kirby, b. April 6, 1785; m. Joseph Lee Smith. (See 
No. vi velow). 
ii Harriet Kirby, b. March 20, 1788; d. Aug. 25, 1789. 
iii Reynold Marvin Kirby, b. March 10, 1790; m, (1) Harriet 
W. Larned; (2) Mary Barclay. 
iv Edmund Kirby, b. April 8, 1794; m, Bliza Brown. 
vy Ephraim nt irby, b. Jan. 26, 1796. 
vi Harriet Kirby, b. May 23, 1798; m. Frances §. Belton. 
vii Helen Kirby, b. Noy. 18, 1800; m. Benjamin A, Putnam. 
viii Catherine Kirby, b. Oct, 11, 1802; m. Joseph P. Russell. 


VI. Frances Kirby, m. Joseph Lee Smith, son of 
Elnathan Smith and Chloe Lee, both of New Britain, 
Conn. Ie died May 24th, 1846, and was buried in Litch- 
field, Conn. His wife died Aug. 3, 1875, in Litchfield, 
aged 90 years. Among other children, they had issue: 

Edmund Kirby Smith, b, May 16, 1824; m. Cassie Selden, b. Sept. 
26, 1837, in Lynchburg, Va.,. daughter of Samuel Marshall 


Selden and Caroline Hart, both of that place. Mr. Smith 
was a distinguished Confederate General, 
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